[image: image1.png]ceegex

CENTRAL EASTERN EUROPEAN
GAS EXCHANGE



                                                                                                                    [image: image1.png]

Test User Agreement for Non-members

- between -

(1) CEEGEX Central Eastern European Gas Exchange Private Company Limited by Shares

- and - 

(2) _____________________________________________________________________________
This agreement ("Test User Agreement for Non-members") entered into by and between:

CEEGEX Central Eastern European Gas Exchange Private Company Limited by Shares (registered seat: H-1134 Budapest, Dévai u. 26-28., registration number: 01-10-047091; represented by: Dániel Garai, Chief Executive Officer and Gábor Róbert Szőke, Head of Market Development and Market Operations) (hereinafter referred to as: "CEEGEX"); and 

____________ (registered seat: ____________, registration number: _________507; represented by: _________-) (hereinafter referred to as: "Test User" or “____________”) 
(CEEGEX and Test User referred to individually as “Party” and collectively “Parties”).

PREAMBLE:

A)
Whereas, CEEGEX is the holder of the license for operating the Hungarian organized natural gas market since issued by the Hungarian Energy and Public Utility Regulatory Authority (hereinafter referred to as “HEA”) in 2011. Under this license, CEEGEX provides spot products on its trading platform.
B)
The Parties now wish to enter into this Agreement in order to set out the terms and conditions under which CEEGEX will provide Test User an Access to the CEEGEX test environment in exchange for the Listing Fee.

1. Definitions

Unless otherwise provided in this Agreement, the following terms have the following meaning:

"Access"
means the access to the test environment of the CEEGEX Market granted by CEEGEX to a Test User

"Affiliates"
means in relation to any company, its fully owned subsidiary undertakings, parent undertakings and the fully owned subsidiary undertakings and associates of such parent undertakings;

"Business Day" 
means any day on which CEEGEX is open for business;

"CEEGEX" 
CEEGEX Central Eastern European Gas Exchange Private Company Limited by Shares;

"Confidential Information"
means all information whether or not marked as confidential, directly or indirectly related to this Agreement which a disclosing Party provides or gives access to, either orally, in writing, in electronic form or in any other form whatsoever to the receiving Party. For sake of clarity the content of this Agreement is to be considered as Confidential Information;

"Disclosing Party(s)"
means the Party providing Confidential Information to the Receiving Party under this Agreement;
"Listing Fee"
has the meaning given to in section 4;

“Force majeure” 
means any not foreseeable event and situation beyond the reasonable control of the Parties, which cannot reasonably be avoided or overcome and which makes it impossible or illegal for any Party to fulfil, temporarily or definitively, their obligations hereunder in accordance with the terms of this Agreement;

"Market"
means the market segment operated by CEEGEX;

"Market Data" 
means any and all data regarding the Market provided to Test User by CEEGEX under this Agreement;

"Market Rules"
means any and all applicable rules, codes, regulations and requirements set out by CEEGEX regarding the Market;

"Material Breach"
means the material breach of this Agreement set out in section 9.4;
"Pre-existing Intellectual Property"
means the intellectual property rights over all data, information including any Confidential Information, techniques, materials including any patents, patent rights, trademarks, copyrights, trade secret rights, and other intellectual property rights, know-how and methodologies belonging to a Disclosing Party prior to their signing of this Agreement, as well as any enhancements or additions a Disclosing Party may make during the course of performance of this Agreement;  

"Receiving Party(s)"
means the Party receiving Confidential Information from the Disclosing Party under this Agreement;

“Third Party Intellectual 

Property Right Claim” 
means an intellectual property indemnity claim, a suit or action made against a Party by a third party that any of the services provided under this Agreement infringes the intellectual property rights of the third party;

"CEEGEX Member"
means any company, organization or individual that has authorization to engage in trading on the CEEGEX Market.

2. Obligations of CEEGEX

2.1 Within 15 Business Days from entering into this Agreement, CEEGEX shall provide Test User an access to the test environment of the Market.

2.2 If CEEGEX's IT infrastructure will be modified and/or upgraded in a way that can influence the compatibility, CEEGEX shall inform Test User thereof as soon as reasonably possible but at least 5 Business Days in advance on a best effort basis. In such a case CEEGEX shall provide Test User with an access to new test environment.

3. Obligations OF Test User
3.1 Test User shall pay the Listing Fee specified in section 4 to CEEGEX, which is a precondition to obtaining and maintaining the Access.

3.2 Test User shall complete the testing set out in section 2.1 and 2.2 above within 365 Calendar Days after receipt of the Access and cooperate with CEEGEX in this respect.

3.3 Test User shall inform CEEGEX immediately of any errors or malfunctions that are relevant to the overall stability of CEEGEX.

4. LISTING Fee

4.1 Test User shall pay an one-off Listing Fee EUR 2,000 + VAT. The Listing Fee shall be paid in advance before the time of starting the service. Parties therefore hereby acknowledge that paragraph 58. (1a) a) of Act CXXVII. of 2007 on Value Added Tax is applicable to this Agreement.
4.2 The Listing Fee shall be paid via wire transfer to the following bank account of CEEGEX: HU26137890170708600900000000. Any costs or fee related to the wire transfer shall be borne by Test User.
4.3 The Listing Fee shall be paid within fifteen (15) Business Days following the issuance of the invoice by CEEGEX.
5. TECHNICAL SERVICES

5.1 CEEGEX shall provide read and write access to the test environment of Trayport in order to enable Test User to comply with its obligations set out in this Agreement, especially to test its software and conduct the test programme in accordance with section 2.1.

5.2 Upon the request of Test User, CEEGEX shall provide read-only access to the production environment of Trayport system for 6000 EUR + VAT / calendar year, in line with the read-only user fee listed in Fee Schedule. In exchange for it Test User is entitled to use the production data for backtesting purposes.

5.3 CEEGEX shall reasonably assist Test User in case of any technical issue that occurs with CEEGEX infrastructure.

5.4 Any kind of data provided by CEEGEX shall only be used for Test User internal and demonstration purposes. CEEGEX data shall not be published or distributed by Test User in whatsoever form other than specified in this section.

5.5 Upon the request of Test User CEEGEX provides API functionality in addition to the Access.

6. Intellectual Property

6.1 The Parties will remain the exclusive owner of the Pre-existing Intellectual Property. On this basis, each of the Parties is free to re-use all Pre-existing Intellectual Property belonging to it and agrees to keep the other Parties’ Pre-existing Intellectual Property confidential. No right, title or interest in or to either Party's or third party’s Pre-Existing Intellectual Property, or derived from such Pre-existing Intellectual Property shall be assigned to the other Party under this Agreement.
7. Confidentiality

7.1 For the avoidance of doubt the following information is to be considered as Confidential Information: information concerning the Parties’ rights and obligations related to the Agreement and information about prices, particularly trade secret or any other market data, information about the Parties’ activities, structure, profit/loss, know-how, as well as information subject to special secrecy procedures in accordance with the applicable law particularly secret information, personal data, banking secrets. However, this list is not exhaustive.

7.2 Without prior agreement from the Disclosing Party the Receiving Party expressly undertakes to:

7.2.1 not disclose, convey or transfer the Confidential Information of the Disclosing Party in any form whatsoever to any other third party;

7.2.2 not use the Confidential Information of the Disclosing Party in any way or for any purpose other than the fulfilment of this Agreement;

7.2.3 not incorporate Confidential Information of the Disclosing Party into data, documents, databases, or any other instrument other than necessary for providing the Access;

7.2.4 neither copy nor reproduce Confidential Information of the Disclosing Party in any form whatsoever except as may be strictly necessary for providing the Access.

7.3 The Receiving Party expressly undertakes to: 

7.3.1 immediately notify the Disclosing Party in writing (including e-mail) in the event of any unauthorized use or disclosure of its Confidential Information of the Disclosing Party when it becomes aware of and take all reasonable steps to mitigate any harmful effects the Disclosing Party may sustain or incur as a result of such a breach of this Confidentiality clause;

7.3.2 immediately (and in any event within ten Business Days) return or destroy all Confidential Information of the Disclosing Party in any tangible form whatsoever at the first written request by the Disclosing Party, provided this is practicable, lawful and reasonable;

7.3.3 indemnify the Disclosing Party in accordance with section 7.5 in case of breach of the confidentiality obligations pursuant to this section 7.

7.4 Notwithstanding section 7.3, the Receiving Party may disclose Confidential Information in the following specific cases:

7.4.1 if it can prove that the information was known to it prior to the disclosure, through no breach of a confidentiality obligation;

7.4.2 if it can be evidenced that the Confidential Information has come into the public domain through no fault of the Receiving Party;

7.4.3 if the information is obtained in a manner independent of this Agreement.

7.5 The Receiving Party shall not use the Confidential Information for purposes other than strictly related to the provision of the Access. 

7.6 In case of a breach of any of its confidentiality obligations under this section 7, the Disclosing Party shall be entitled to cease immediately the disclosure of any further Confidential Information. The breaching Party shall further be liable according to section 8.

7.7 Parties agree that common public relations, advertising and related communications concerning the Agreement (e.g. press releases) are subject to the written prior approval (including e-mails) of the other Party. In case of breach this obligation, section 8 will apply.

8. Liability
8.1 Failure to fulfil any of the obligations under this Agreement shall constitute the breach of this Agreement by the Party in failure.

8.2 The breaching Party shall remedy any breach of this Agreement without unnecessary delay. 

8.3 Unless specifically and expressly stated otherwise in this Agreement, the Parties shall be liable to each other for damages that may arise out of or in connection with their breach of the Agreement. 

8.4 The liability shall not exceed a total amount of the Listing Fee charged by CEEGEX per year for any and all direct or indirect proven losses, damages, charges, fees or expenses, expected, arising out, or resulting from a breach of the agreement. For the sake of clarity, the year shall be referred to as one year of application of the Agreement, as of its entry into force. 

8.5 The Parties acknowledge that CEEGEX shall not be liable for any damages arising out or in connection with: 

8.5.1 any penalties or sanctions that may be imposed on Test User by any administrative or public authority; or

8.5.2 any justified claims by any Clients or public authority against Test User due to his:

8.5.2.1 
breach of the agreement with the Clients related to this Agreement; or

8.5.2.2 breach of the legal regulations applicable to Test User; or



8.5.2.3
causing a damage to Clients.

8.6 In case of the breach of this Agreement by fraud, gross negligence or wilful misconduct, the liability of the Parties shall be unlimited.

9. Representations & warranties 

9.1 Each Party hereby represents and warrants that on the date of signing this Agreement:

9.1.1 
it is validly existing and is a company duly incorporated and registered under the law of its jurisdiction of incorporation;

9.1.2 
no insolvency proceedings have been commenced or applied for, nor has any liquidator, receiver or similar officer been appointed, in relation to it or any of its assets;

9.1.3 
no resolution has been passed, proceedings commenced or order made for its winding up or any other reorganisation or restructuring;

9.1.4 
it has the legal right, full power and authority to enter into and perform its obligations under this Agreement;

9.1.5 
it has obtained all consents required for the purpose of the performance of its obligations under this Agreement.

9.2 Each Party hereby represents and warrants that it has all assets, licenses, regulatory approvals, permits and similar requirements necessary to fulfil its obligations under this Agreement.

9.3 Each Party hereby represents and warrants that it owns or is the rightful beneficiary/licensee of all necessary rights - in particular property and intellectual property rights - that are required to perform its obligations under this Agreement. 
9.4 Test User shall use industry standard virus protection software and all other industry standard procedures to avoid exposing the CEEGEX’s information system to any “virus” or other computer software routine or hardware component that materially disrupts the proper operation of or provides improper access to CEEGEX's information systems. If such a virus is found by CEEGEX to have been introduced by Test User into such information systems, Test User shall assist CEEGEX at its own cost in mitigating the effects of the virus (if any).

9.5 Breaching any of the above representations and warranties specified in this section 9 shall constitute a material breach. The Parties shall be entitled to refer to such breach in the written notice to be sent to the other Party claiming compensation for damages incurred as a result of such breach.
10. Force majeure

10.1 If the fulfilment of any Party’s obligations under this Agreement becomes affected by Force majeure, such Party shall not be held liable for the non-fulfillment of the obligations that are affected by the Force majeure for the period during which the impact of the relevant Force majeure persists.

10.2 The Party whose obligations are affected by Force majeure shall inform the other Party in writing as soon as possible, stating the nature, likely duration and foreseeable effects of Force majeure. Force majeure events shall be evidenced by a document obtained from an insurance company, relevant industry or trade chamber or similar professional institutions or a public authority.

10.3 If any obligation of one Party cannot be fulfilled due to Force majeure, such obligation shall be suspended to the extent and for the period of the Force majeure. The obligation in question shall promptly be fulfilled after the Force majeure has been removed. As long as the Force majeure persists, all Parties shall take reasonable measures in order to minimize the losses which may arise due to the Force majeure.

10.4 If the Force majeure that affects the obligations of at least one of the Parties continues for a period of at least three (3) months or if it is obvious that it will continue for a period of at least three (3) months and if the suspension of the obligations due to Force majeure makes it impossible to achieve the interests reasonably expected, this Agreement may be terminated by any Party at least with seven (7) calendar days’ prior written notice.
11. Entry into Force, Termination
11.1 This Agreement enters into force when duly signed by both Parties and is valid for 365 Calendar Days after User receives Access.

11.2 Either Party may terminate this Agreement without giving reasons providing the other Party with at least three (3) months’ prior notice. 

11.3 The Parties shall be entitled to terminate this Agreement with immediate effect in the event
11.3.1
of breach by the other Party if it fails to cure such breach within thirty (30) days after receiving a written notice of such breach describing such breach in reasonable detail;

11.3.2
of insolvency, liquidation or the appointment of an examiner or other insolvency official with respect to a Party;

11.3.3
of a regulatory modification requiring amendments to the Agreement and the Parties failing to agree on such amendment in due course (see section 14.4);

11.3.4
the other Party files a petition for bankruptcy, reorganization or a similar proceeding; or

11.3.5
the other Party discontinues it business activity.

11.4 Termination with immediate effect under section 11.3 may be effected only through a written notice (i.e. a letter with acknowledgement of receipt) to the breaching Party, specifically identifying the reason(s) on which such notice of termination is based.

12. Governing Law, Dispute RESOLUTION
12.1 This Agreement is governed by and shall be construed in accordance with Hungarian law without regard to principles of conflicts of laws.
12.2 In case of a dispute between the Parties, arising out of or in relation with this Agreement, the Parties undertake to seriously and in good faith pursue to achieve a reasonable and fair amicable settlement amongst each other within fifteen (15) Business Days or within any other agreed timeframe between the Parties, after a Party has notified the other of the existence of a dispute.

12.3 Should the Parties not reach an amicable settlement as described under section 12.2 the dispute shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by three arbitrators appointed in accordance with the said Rules. The arbitration proceedings shall take place in Budapest. The language of the arbitration shall be English.
12.4 The award of the arbitration shall be final and binding upon the Parties.
13. Assignment 
13.1 The Parties are not entitled to assign or transfer, fully or in part, their rights and obligations under this Agreement without the prior written consent of the other party except to Affiliate companies.

14. REGULATORY MODIFICATIONS 
14.1 In case measures and/or decisions (including modification of laws and regulations) of administrative or other public authorities – as far as within the competence of these authorities – require an amendment or modification of this Agreement or of any other document having an influence on this Agreement, CEEGEX may send a good faith request for modification of this Agreement to Test User.
14.2 Test User shall examine as soon as possible the possibilities/conditions for the amendment or modification of this Agreement due to regulatory reasons.
14.3 Test User may refuse to make the necessary amendments to this Agreement due to regulatory reasons on reasonable grounds only.

14.4 Should the Parties fail to reach an agreement on the amendment of this Agreements as per the provisions of this section 14, and the lack of such amendment in the sole opinion of CEEGEX cause the Agreement to be in violation of any applicable laws and regulations, CEEGEX may terminate the Agreement with immediate effect in accordance with section 11.3 above or - at its sole discretion - decide to apply the provisions of section 18.3 mutatis mutandis.

15. Language 
15.1 All documents, correspondence and communication in connection with any Agreement agreed between the Parties shall be conducted in English language. All the deliverables will be also provided in English.
16. Waiver 
16.1 No failure or delay of any Party to exercise any right or remedy under this Agreement shall be considered as a final waiver thereof, nor shall any single or partial exercise of any right or remedy preclude any other or further exercise thereof.
17. NOTICE
17.1 Except as provided otherwise, all notices or other communications under this Agreement shall be in writing including the form of e-mail.

17.2 All notices or other communications shall be deemed effective if sent by mail, fax, courier or email. In the case of notices sent by e-mail with read receipt, on the date that transmission is received by the recipient in legible form (with the burden of proving receipt of notices sent by e-mail being upon the sender). If the notice is received on a Business Day after 5 p.m. local time at the recipients location or on a date which is not a Business Day in the recipients territory, the notice shall be deemed given and effective on the first following day that is a Business Day.

17.3 All notices and communications shall be addressed to the following addresses of the Parties:
CEEGEX:

Address: H-1134 Budapest, Dévai u. 26-28.
Contact person: Gábor Szatmári

E-Mail: szatmari@hupx.hu
Mobile: +36 20 993 3949
____________:

Address: ______________  
Contact person: _____________
E-Mail: _____________ 
Phone: _______________
Mobile: _________________--
17.4 Any change of address of a Party must be notified by e-mail to the other Party, the new address being considered the official address for purposes of this Agreement as from the third Business Day following the sending of such e-mail with read receipt.
18. MISCELLANEOUS
18.1 Each of the Parties hereto shall pay its own fees, costs and expenses incident to the negotiation, preparation and execution of this Agreement, including attorneys’, accountants and other advisors’ fees.

18.2 No provision in the Agreement creates a partnership between the Parties or makes one Party the agent of the other Party for any purpose

18.3 If any provision of this Agreement is held to be illegal, void, invalid, nonbinding, or unenforceable in its entirety or partially or as to any Party, for any reason, and if such provision cannot be changed consistent with the intent of the Parties hereto to make it fully legal, valid, binding, and enforceable, then such provisions will be deemed deleted from this Agreement, and the remaining provisions of this Agreement will not in any way be affected or impaired, but will remain in full force and effect (except as set out in section 14.4).

	Signed on behalf of

CEEGEX Central Eastern European Gas Exchange Private Company Limited by Shares
	Signed on behalf of

___________________

	Date:
	Date:

	By
________________________
	By
________________________

	Name

	Name


	Title

	Title


	and 


	and 



	By
________________________
	By
________________________

	Name

	Name
___________________

	Title

	Title
________________
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